Testimony of Robert Bookman,  New York City Counsel, New York State Restaurant Association Concerning Letter Grades Proposal; New York City Department of Health and Mental Hygiene, February 5, 2010

 At the outset, I want to acknowledge the changes that were made in this version of your proposal at the suggestion of our industry and thank you for listening to us. It is our hope that we can continue to have positive conversations about letter grading and hope you will adopt the changes we will now suggest as well.

You have heard the basis for our industry's opposition to letter grades. The arguments we believe are compelling. I would like to take a few minutes to discuss specific changes to the proposal should you decide to proceed...which we hope you do not without further discussion with the industry.

First, we believe that the mandatory posting of a letter grade, against the wishes of the business owner, and adopted as a rule by the Board of Health and not a statute by the City Council, raises significant and  serious constitutional issues, especially in light of the recent Supreme Court decision upholding corporate free speech rights under the 1st Amendment to the US Constitution.

Second, should letter grading go forward, the grade must be limited to serious and critical food safety related violations only. The difference between an A or a B should not be based on a leaky faucet, an uncovered light bulb, a small work area in the kitchen or a design concern addressed for the first time well after a restaurant has opened and has passed its preopening design inspection. After 10 years of inspections, if an inspector decides that an additional sink is needed, that cannot be part of your grade. There is a long list of non food safety items currently included in your scoring system that if remains part of a letter grade, would simply be misleading to the consumer and would inevitably lead to competing window signs...yours and ours.

Third, if an establishment gets a B and elects not to post the grade pending the re-inspection, that re-inspection must be limited, for grade purposes, to the items cited in the original inspection. If all of the cited items are corrected, then it should be an A grade for that original inspection. If the second inspection finds new violations, then that should wait for a re-inspection as well. After all, the purpose here is not to play a game of gotcha, but to have restaurants correct any violations. And all too often, what is a violation to one inspector is not to another.

Fourth, even when an operator upon re-inspection gets a grade it is not happy with, the operator must be able to request an additional inspection as soon as it is ready to prove improvement and  should not have to wait until the next scheduled inspection...even if the cost of the inspection is born by the operator.  An inspection is a snapshot in time.  As such, it is unfair to leave an outdated grade on a window when it may not reflect current conditions.  

 Fifth, the proposal itself is silent as to what scores equal what grades, even though your press release provides numbers.  A press release is not a rule and the industry needs to be able to comment on this critical issue before a system is adopted. 
Sixth, all food service establishments must be included if any of us are to be.  There is no satisfactory public policy to explain the exclusion of street food vendors, school cafeterias, soup kitchens and the like. However, if you persist in making exemptions, then one obvious group that should be exempted are bars and nightclubs that serve no food or do not prepare any food on the premises. In those cases the letter grade will have very little meaning as it relates to your concern about food safety. 
Seventh, our industry believes that the most effective method for ensuring compliance with food safety codes is through education and cooperation.  WE are in the hospitality business.  We are more concerned than you are with our patrons health and safety and have no desire to not comply.  But the inspection process is long, complicated and subject to human error and differences of opinion not only between restaurant and inspector, but as we have explained, between different inspectors viewing the same kitchen differently. 

This agency has tried fining the industry into compliance, which clearly has not worked in that the amount of fines has increased  each year into the many millions of dollars, rather than decreasing as it should if compliance was up. This theory therefore, gets a big F.  Now you are attempting to embarrass us into compliance.  Given that the inspection process is not conducted by a computer, but by humans subject to many individual vagaries, and includes many minor items not directly related to food safety, this will not work either.  You will simply hurt the reputation of perhaps thousands of excellent restaurants in NYC and damage our standing as a world class tourist attraction.  Therefore, we urge that this proposal have a two year sunset provision and that prior to the sunset date, an independent examination is conducted to determine its effectiveness. By that time we hope you will finally follow our recommended theory of compliance, one used successfully in hundreds of localities throughout the nation, that of education and cooperation. 

